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Preface

Corporate governance is a subject that has made headline news in
recent years, moving steadily up the Government’s agenda. Much of
the activity has been in the financial world but now health and safety
matters are also there in the discussions of the boardroom.

The aim of this book is to be a guide for those unfamiliar with the
issues and who find themselves involved in a work-related criminal
investigation or prosecution. This is a complex and expanding area
of the law. Thus the book is not a substitute for detailed professional
legal advice.

The law is to the best of our ability up to date as of 2 April 2007.

Michael Appleby, solicitor, London
Gerard Forlin, barrister at law, London

17 April 2007
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Glossary

ACoP
ALARP
BRE

BSI

BTP

CDM 2007

CHSWR

CJA 2003
CJPOA
CORGI
COSSH

CPIA

CPR

CPS

D&O Policy

DPP
DSE
DTI
EA
ECHR
EPA
FAI
GCC
HELA

HRA
HSC
HSE

Approved Code of Practice

as low as reasonably practicable

Better Regulation Executive

British Standards Institution

British Transport Police

Construction (Design and Management) Regulations
2007

Construction (Health, Safety and Welfare)
Regulations 1996

Criminal Justice Act 2003

Criminal Justice and Public Order Act 1994
Council for Registered Gas Installers
Control of Substances Hazardous to Health
Regulations 2002

Criminal Procedure and Investigations Act 1996
Criminal Procedure Rules

Crown Prosecution Service

Directors’ and Officers’ Liability Insurance and
Company Reimbursement Policy

Director of Public Prosecutions

Display screen equipment

Department of Trade and Industry
Environment Agency

European Convention on Human Rights
Environmental Protection Act 1990

Fatal Accident Inquiry

gauge corner cracking

Health and Safety Executive/Local Authority
Enforcement Liaison Committee

Human Rights Act 1998

Health and Safety Commission

Health and Safety Executive




A GUIDE TO HEALTH AND SAFETY PROSECUTIONS

HSWA
ICC
IPC

LA
LOLER

MEL
MHOR
MHSWR

NATM
OES
ORR
PACE
PCMH
PII

PPE
PUWER

RDIM
RIDDOR

SFAIRP
SMSR

Health and Safety at Work etc Act 1974
Incident Contact Centre

Integrated Pollution Control

local authority

Lifting Operations and Lifting Equipment Regulations
1998

Maximum Exposure Limit

Manual Handling Operations Regulations 1992
Management of Health and Safety at Work
Regulations 1999

New Austrian Tunnelling Method
Occupational Exposure Limit

occupational road risk

Police and Criminal Evidence Act 1984

Plea and Case Management Hearing

public interest immunity

personal protective equipment

Provision and Use of Work Equipment Regulations
1998

Road Death Investigation Manual

Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations 1995

so far as is reasonably practicable

Supply of Machinery (Safety) Regulations 1992
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1 The Levant Mine disaster

The Levant Mine became one of Cornwall’s leading mines in the 19th
century. It was first ‘worked’ in the 1790s for copper with permanent
production starting in around 1820. From 1852 tin was also mined.

The entrance to the mine is to this day situated not far from the cliff ’s
edge, near St Just. In order to gain access to the mine itself, workers
(men and young boys) had to make their way along a series of stone
steps leading down to what was called the ‘adit’ (a tunnel) cut into
the vertical cliff face some 150 feet below the surface. The adit led to
a series of ladders in the shaft down which the workers would climb
to reach different levels that extended out along mineral seams deep
under the seabed. After the shift the workers then had to face the
long, hard climb back up to the surface.

In 1857, following a vote by the shareholders of the mine, a new
‘man-engine’ was installed which dramatically cut the journey time
from the surface to the workplace from an hour to less than half an
hour. This machine was operated by a steam engine. A long wooden
rod descended deep into the shaft and was linked to the engine. The
machine would lower and raise the rod by approximately 15 feet.

Along the rod were a series of steps evenly disbursed. A worker
would get onto the first step of the rod when it was level with him.
The rod would descend the 15 feet and the worker would alight onto
a ledge. The rod would then rise with the next step on the rod becoming
level with the worker. The worker would get onto this step and be
lowered a further 15 feet and get off onto another ledge. He would
continue this process of getting on and off the steps of the rod until
he reached the bottom of the shaft. When the worker wanted to
return to the surface he repeated the same operation but in reverse.

Tragically on the afternoon of 20 October 1919, the linkage between
the rod and the engine broke, sending 31 men to their deaths. At the
time there were over 100 workers on the man-engine and it is a miracle
that more did not die.

A few weeks before the incident there were reports of noises
coming from the machine and juddering. Perhaps if these had been
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investigated the incident could have been avoided. It might be said that
without a regular system of inspection this was an ‘accident waiting to
happen’.

In the weeks that followed, many reports into the disaster were
published, meetings held and statements taken from the survivors
and other workers. The whole community entered into a state of
mourning. The deeper levels of Levant were never worked again,
with the mine finally closing in 1930 and falling into disrepair.

The site has now been opened as a museum, having been restored by
a group of dedicated volunteers. A short underground tour down a
spiral staircase and then through a narrow tunnel takes visitors to
the top of the shaft of the man-engine. In the tunnel along the walls
there are indents. There is a story that when it was originally reopened
candles where placed in these indents to recreate the dimly lit atmos-
phere that the miners would have experienced. However it is said
these had to be replaced with electric lighting because the Health and
Safety Executive (HSE), following a visit, took the view this did not
meet with safety requirements unless two signs were erected warning
of the dangers of the candles.

The Levant Mine demonstrates how life has changed. Society today
would not tolerate employees being forced to work in the conditions
the miners endured and the risks to which they were exposed. It
reminds us of the important role played by health and safety regulation
in helping to ensure decent and safe working conditions. And if
there had been similar failings to those which led to the disaster by a
company today, society would rightly expect a criminal prosecution
to follow.

But at the other end of the scale there is the anecdote about the
candles. This is typical of stories that appear in newspapers from
time to time as alleged examples of over-regulation and an unhealthy
approach to risk.

The Prime Minister, Tony Blair, in a speech on 26 May 2005
delivered to the Institute of Public Policy Research raised concerns
that Britain is becoming an increasingly risk-averse society and that
this trend is having a detrimental impact on public policy. He argued
that ‘we are in danger of having a disproportionate attitude to the
risks we should expect to run as a normal part of life’ and that this is
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putting pressure on policy makers ‘to act to eliminate risk in a way that
is out of all proportion to the potential damage’.

HSE, as part of its Sensible Risk Management campaign, has
launched its ‘Principles of sensible risk management” which include a
reminder that risk management is about properly protecting workers
and the public and not creating a ‘totally risk-free society’ or ‘generat-
ing useless mountains of paperwork’. Following appeals for organisa-
tions to ‘join the debate’, HSE intends to finalise these principles in
2007.

Although there are appeals for a ‘realistic’ approach to safety, the
reality is that as a society we expect ever-increasing standards of
safety. Michael Baram, a Boston law professor, in his paper The use
of rules to achieve safety: introductory remarks presented to the
Workshop on the Use of Rules to Achieve Safety, Bad Homburg,
Germany on 6 May 1993, wrote:

Irrespective of the concept invoked to define what safety is at a
particular point in time, as a society progresses, it demands a
higher degree of safety. Thus, safety is a target moving continuously
towards zero risk, except for interruptions during times of economic
distress or high unemployment.

While companies and individuals may be conversant with the health
and safety regulation applicable to the business in which they operate,
they are often unfamiliar with what happens when HSE (or the police)
come knocking on their door following a work-related incident. The
aim of this book is to give an introduction to the issues involved in a
health and safety prosecution, to explain the basic process involved
in a prosecution and to suggest some of the practical matters that
need to be considered.
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The abbreviations used are those in the Glossary (pp v-vi). References with a
suffix ‘n’ to the page number refer to footnotes.

accidents
see also incidents; occupational
road risks
causes 24
investigation procedures 218
ACOPS see Approved Codes of
Practice
Administrative Court
see also judicial reviews
jurisdiction 202
advanced disclosure, either way trials
177
alternative penalties 122
appeals, against notices 27-28
Approved Codes of Practice (ACoPs)
issue of 54
status 54-55
arrests
police, procedures 135-136
work-related deaths
other persons 133-134
police 133
asbestos
contamination, sentences for 110
environmental protection 210
licensed contractors 76
regulations 75-76
site duty holders, requirements
76
assaults, reporting 15

bail applications, Magistrates’ Courts
182

board of directors, responsibilities
47-48
breaches of duty, criminal, level of
proof 19
burden of proof
criminal trials 177
reverse 177

case progress diagram
Crown Courts 222
Magistrates” Courts 221
causal links 89
causation
chains of 89
corporate manslaughter 97
intervening acts in 90
substantial, establishing 88—89
tests of 89-90
cautions, formal 28
chains of causation 89
civil actions, compensation 215-216
claimants, judicial reviews 202-203
Clapham Junction rail accident
(1988) 18
client responsibilities, construction
industry 66, 70
company finances
determining 110
and fines 104-105, 108—111, 200
compensation
civil actions 215-216
orders 129
competency, risk management 42—43
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computer records, seizure, police 147
confessions, during interviews 144
confined spaces
definitions 74-75
entering 75
working in, regulations 74-75
conflicts of interest
in incident investigations 215
legal representatives 144—146
consent 30-31
Construction (Design and
Management) co-ordinators
appointment 70
duties 71-72
construction industry
asbestos, regulations 75-76
CDM co-ordinators
appointment 70
duties 71-72
clients, responsibilities 66, 70
confined spaces, regulations 74-75
contractors’ duties 67, 71
definitions 65
designers, roles 66—67, 70-71
excavations, safety 68
fire detection and control 69
health and safety
compliance 72
files 66, 67, 72
information 72-73
plans 66
training 72
HSE, project notification 67, 72
planning supervisors, obligations 67
principal contractors, duties 67,
72-73
regulations 65-69
rationalisation of 69-73
structural instability 68
traffic routes, on-site 68

water on-site 68—69
working at heights 73-74
contempt of court, definitions
200-201
contractors
duties
construction industry 67, 71
non-delegable 106—107
monitoring 107-108
coordinators, internal investigations
151, 153
CORGI registration 78
coroners
see also inquests
reporting incidents to 215
responsibilities 155-156
corporate bodies
see also directors
internal control 47-48
plea documents 223
primary liability 29
publicity, following inquests 164
corporate governance, combined
code on 47
corporate homicide (Scotland) 96
corporate liability, environmental
protection 210-211
corporate manslaughter
causation 97
definitions 96
directing minds, identification of
91-95
doctrine of identification 91, 92
and duty of care 97
gross breaches of 98
introduction 50, 95-96, 99
management failures, levels of
97-98
primary liability within 98
prosecutions 95
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costs
defence, levels 132
prosecutions
levels 131-132
not tax deductable 111
Court of Appeal (Criminal Division),
appeals to 200
court remedy orders, failure to
comply, sentences 100
courts see Administrative Court;
Court of Appeal (Criminal
Division); Crown Courts;
Magistrates’ Courts
CPS see Crown Prosecution Service
criminal investigations
incident investigations 213
and internal investigations 153
Criminal Procedure Rules (CPR) 175
criminal prosecutions
following inquests 162
level of proof 19
criminal trials, burden of proof 177
Crown bodies, health and safety
legislation 9
Crown Courts
see also sentences
case progress diagram 222
closing addresses 196
committals from Magistrates’
Courts 176, 181
defence
case statements 187-188
cases 196
opening addresses 192
dismissal hearings 188—189
either way offences 176
evidence
of bad character 194-195
in chief 193
hearsay 194

written statements 193
formal admissions 191-192
indictable offences 176, 183
judge, summing up 196-197
juries 176
document bundles 192
swearing in 191
maximum sentences 100
no case to answer, submissions of
195-196
Plea and Case Management
Hearings 182-184
points of law 195
preparatory hearings 188
prosecution
opening addresses 191
witnesses 189-190
trials 176, 191-197
charges 191-192
disclosure 184-187
witnesses
cross-examination 193
expert 192-193
swearing 192
Crown employees, prosecution of 33
Crown Prosecution Service (CPS)
gross negligence manslaughter
prosecutions 141
manslaughter prosecutions 5
work-related deaths, codeson 12—-13
custodial sentences, gross negligence
manslaughter 129-130
customers, managers’ duty to 34

deaths
see also manslaughter;
work-related deaths
overseas, inquests 157
unnatural, inquests 156—157
violent, inquests 156
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defence
cases 196
costs
applications for 132
levels 132
disclosure duties 185
opening addresses 192
statements
Crown Courts 187-188
Magistrates’ Courts 188
defences, to fire safety offences 81
defendants
guilty pleas
discounts for 103, 122-125,
180-181
early 180
later 181
judicial reviews 203
multiple, sentences 108
delegation, employers’ duties 22-23
designers’ roles, construction industry
66—-67, 70-71
directors
see also corporate bodies;
corporate governance
board of, responsibilities 47-48
communications by 219-220
and corporate manslaughter 91-95
definitions 30
designated health and safety 51
disqualification of, following
prosecutions 8, 100-101,
126
documents for 50-51
duties
care 48—-49
HSE guidance 50-51
review of 49-50
directors’ and officers’ insurance
policies 170

disclosure
confidential material 186—187
defence duties 185
prosecution duties 184—-187
public interest immunity issues 186
third-party documentation 185-186
dismissal hearings, Crown Courts
188-189
display screen regulations 61
doctrine of identification, corporate
manslaughter 91
documents
definitions 217
electronic 217-218
retention policies 217-218
retrieval of 217
seizure, police 147
third-party, disclosure 185-186
driver checks, occupational road risks
84-85
drowning, avoidance of 68-69
duty of care
see also employers’ duties
corporate manslaughter 97
determination of 88
gross breaches of 98
and negligence 88

either way offences
advanced disclosure 177
Crown Courts 176
Magistrates’ Courts 176
electricity at work
live conductors 77-78
regulations 77-78
requirements 77-78
emails, policy on 218
employees
competency, risk management
42-43
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Crown, prosecution of 33
definitions 16—17

duty of care 33-34

employers’ duties to 16
information distribution 43-44
legal costs 171-172

negligence by 23-24
recklessness by 33-34

training 43

working at heights, duties 74

employers’ duties

breaches of
criminal liability 17
defences 18-19
delegation 22-23
to employees 16, 18
manual handling operations 55-56
to non-employees 17, 18
personal protective equipment,

enforcement 212

from Legionaire’s disease 210
offences, sentences 211
prosecution policies 212

equipment see work equipment
European Convention on Human

Rights (ECHR) see human rights
issues

evidence

access to expert 166

of bad character 194-195

in chief 193

gathering, internal investigations
151-152

hearsay 194

insurance policies as 174

opinion, experts 166

tampering with, allegations 190

written statements 193

examination, of lifting equipment 60
excavations, safety 68
experts

supply of 61-62
reasonable practicability 20-22
strict liability 18

substances hazardous to health 62
unusual and unforeseeable
circumstances 21-22

incident investigations 216-217
independence 166, 167—168
instruction of 166

work equipment 57-59 joint 169
employers’ liability insurance policies opinion evidence 166
170 privilege, rules of 167
enforcement reports 168—169
investigations 6—7 two, overlapping 167
legislation 4 uses of 166
Scotland 4 witnesses 192-193
policy statement, HSC 5-6
principles of 6
Enforcement Concordat 9-10
English as second language, health
and safety information 58-59 fines
environmental protection and company finances 104-105,
asbestos 210 108-111
corporate liability 210-211 increasing levels 111-122

falls see heights
Fatal Accident Inquiries (FAI)
(Scotland) 164—165
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fines (continued)
individuals, examples 127-129
levels of 101-102
not tax deductable 111
public bodies 110
reductions 104
since Friskies case 111
fire safety
enforcing authority 89
offences, defences to 81
precautionary measures 80
regulations 79-81
responsible persons, duties of
79-81
safety assistant 79
fleet managers, role of 8§2-83
floors, workplaces 64
foreseeability of risk 25
freedom of information, HSE
investigations 153-154
Friskies case (2000), fines since 111
Friskies Schedules, health and safety
trials 178—179, 198

gas systems
CORGI registration 78
regulations 78-79
goal-setting regulations 54
gross negligence manslaughter
convictions, custodial sentences
129-130
and foreseeability 88
individuals, legal aid 171-172
jury involvement 90-91
proof of 87
referral to CPS 141
substantial causation 88-90
guilty pleas
discounts for 103, 122-125,
180-181

early 180
judicial indications 124-125
later 181

insurance policies 173-174

Hatfield rail accident (2000) 93-94,
104-105, 114-115, 124
Health and Safety Commission
(HSC)
enforcement policy statement 5-6
roles 4
health and safety directors,
designated 51
Health and Safety Executive (HSE)
construction industry, project
notifications 67, 72
information
confidential 154
freedom of 153-154
inspectors
arrests by 133-134
at police interviews 137
interviews by 141-144
powers of entry 148
substance samples 148—149
roles 4
work-related deaths 11-12, 83
Health and Safety Executive/Local
Authority Enforcement Liaison
Committee (HELA), roles 4
health and safety files, construction
industry 66, 67
health and safety information
English as second language 58-59
work equipment 58-59
health and safety legislation
Crown bodies 9
human rights, right to life 206-207
management regulations 55
medical scenarios 25-26
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health and safety offences, penalties
100-101
health and safety plans, construction
industry 66
health and safety trials
advanced disclosures 177
Friskies Schedules 178—179
prosecution summary 177-178
Heathrow tunnel collapse (1999) 112
heights
prevention of falls from 73-74
working at
definitions 73
duty holders requirements 74
employees’ duties 74
regulations 73-74
HELA (Health and Safety Executive/
Local Authority Enforcement
Liaison Committee), roles 4
HSC see Health and Safety
Commission
HSE see Health and Safety Executive
human factors
assessments of 42
incidents 41-42
human rights issues
inquests, ECHR Article 2 163
right to fair trial 207-209
right to life 206-207

improvement notices 8n, 26, 27
failure to comply, sentences 100
Incident Contact Centre (ICC) 4
incident investigations
civil actions 215-216
conflicts of interest in 215
criminal investigations 213
dealing with victims 219-220
documents
electronic 217-218

retention policies 217-218
experts, use of 216-217
funding, insurances 215
internal 214
legal teams 216
media coverage 214
predetermined protocols 214
reporting

coroner 215

RIDDOR 215
risk management 218-219

incidents
human factors 41-42
reporting

assaults 15

failure to 15

responsible persons 14-15

to insurance companies 174

types of 14-15

indictable offences, Crown Courts
176, 183
individuals
fines, examples 127-129
gross negligence manslaughter,
legal aid 171-172
secondary liability 29
information
bad practice 43-44
distribution to employees 43—44
HSE investigations

confidential 154

freedom of access 153-154
personal protective equipment

61-62
inquests
advanced disclosures 158—159
circumstances 156—157
coroners, responsibilities 155-156
criminal prosecutions following
162
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inquests (continued)
deaths overseas 157
ECHR Article 2 163
insurance cover, employers
163-164
juries 157-158
narrative verdicts 160
prior hearings 159
proceedings 162—-164
publicity 164
purposes 155-156
Scotland 164-165
standard of proof 160-161
unnatural deaths 156-157
verdicts
limitations 159-160
narrative 160
violent deaths 156
witnesses
rights of questioning 158
self-incrimination 161
inspectors see Health and Safety
Executive (HSE), inspectors
insurance policies
directors’ and officers’ 170
double 173
employers’ liability 170
as evidence 174
guilty pleas 173-174
incidents 215
legal expenses 171
professional indemnity 170
public liability 170
reporting incidents 174
restrictions and exclusions 172-173
solicitors, choice of 172, 173
work-related deaths 163-164
internal investigations
coordinators 151, 153
and criminal investigations 153

evidence gathering 151-152
incidents 214
purpose 152
intervening acts, in causation 90
interviews
confessions during 144
conflicts of interest, legal
representatives 144—146
HSE inspectors
of company representatives
142-143
under caution 141-143
police
adverse inferences during
136-137
disclosures during 136-137
HSE inspectors present 137
job descriptions 136
silence during 138-139
taping 137
under caution 134-141
written statements 139-141
voluntary statements during 144
investigations
see also Health and Safety
Executive (HSE) inspectors;
incident investigations;
police
HSE, freedom of information
153-154
internal
coordinators 151, 153
evidence gathering 151-152
purpose 152
matters for 7
purposes 6—7
work-related deaths 10-12

job descriptions 219
and police interviews 136
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judge, Crown Courts, summing up
196-197
judicial reviews
claimants 202-203
code of good practice 202-203
defendants 203
full hearings 204
permission stage 203-204
prosecutions, decisions not to
204-206
public funding 202
scope of 202
juries
Crown Courts 176
document bundles 192
gross negligence manslaughter,
decisions in 90-91
swearing in 191
verdicts 197
witnesses, questioning 193
jury inquests 157-158

legal advice privilege 150
legal aid, gross negligence
manslaughter, individuals
171-172
legal costs, employees 171-172
legal expenses insurance policies 171
legal personalities, definitions 8-9
legal representatives, conflicts of
interest 144—-146
legally privileged material 150—-151
by legal advice 150
by litigation 150
definitions 149-150
Legionaire’s disease 35, 93, 171-172
environmental protection from 210
legislation
Continental application 22
UK application 22

Levant Mine disaster (1919) 1-2
lifting equipment
examination of 60
regulations 59-60
suitability of 59-60
training in use of 60
litigation privilege 150
local authorities
see also Health and Safety
Executive/Local Authority
Enforcement Liaison
Committee
fire precautions, enforcement 80
prosecutions 92-93, 125-126

machine guards, work equipment 57
machinery
see also lifting equipment; work
equipment
supply of, regulations 60
Magistrates’ Courts
see also sentences
bail applications 182
case progress diagram 221
closing addresses 196
committal to Crown Courts 176,
181
defence
case statements 188
cases 196
opening addresses 192
either way offences 176
evidence
of bad character 194-195
in chief 193
hearsay 194
written statements 193
formal admissions 191-192
limits of jurisdiction 103
maximum sentences 100
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Magistrates’ Courts (continued)
mode of trial hearings 181
plea before venue hearings 179-180
prosecution, opening addresses 191
sentence indications 182
summary offences 176
trials 176
charges 190-191
witnesses
cross-examination 193
expert 192-193
‘man-engines’ 1-2
managers
definitions 30
disqualification, following
prosecution 100-101
duty to customers 34
negligence by 34
senior, corporate manslaughter
97-98
manslaughter
see also corporate manslaughter;
gross negligence manslaughter;
work-related deaths
prosecutions 5
local authorities 92-93
road traffic accidents 85-86
manual handling operations
definitions 55
employers’ duties 55-56
media coverage
incident investigations 214
inquests 164
trials 179
medical scenarios, health and safety
legislation 25-26
multiple defendants, sentences 108

‘name and shame’ lists, convictions
129

negligence
attribution of 30-31
by employees 23-24
by managers 34
and duty of care 88
Newton hearings 198—199
no case to answer, submissions of
195-196
notices
appeals against 27-28
cautions, formal 28
improvement 8n, 26, 27
prohibition 26-27
service of 27
warnings, by HSE inspectors 28

occupational road risks (ORR)
driver checks 84-85
fleet managers, role of 82-83
journey details 85
managing 83-84
police investigations 83
prosecutions 85-86
manslaughter 85-86
vehicle checks 84
opinion evidence, experts 166
ORR see occupational road risks
overseas deaths, inquests 157

Paddington rail accident (1999) 40,
112-113, 115-116
PCMH see Plea and Case
Management Hearings
penalties
see also directors, disqualification;
fines; managers,
disqualification
alternative 122
personal protective equipment
employers’ duties, supply of 61-62
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information and training 61-62
regulations 61-62
personalities, legal, definitions 8—9
PII (public interest immunity) issues,
disclosure 186
planning supervisors, obligations,
construction industry 67
plea before venue hearings,
Magistrates” Courts 179-180
Plea and Case Management Hearings
(PCMH), Crown Courts
182-184
plea documents, corporate bodies 223
police
arrests, procedures 135-136
criminal investigations, incidents
213
interviews
adverse inferences during
136-137
disclosures during 136-137
HSE inspectors present 137
job descriptions 136
silence during 138—139
taping 137
written statements 139-141
powers
limitations 150
of seizure 146-147
to enter premises 146
to search 146
road death investigations 83
work-related deaths
arrests following 133
interviews under caution
134-141
possibility of danger 35-36
Potters Bar rail accident (2002) 104
pre-inquest disclosures 158—159
pre-inquest hearings 159

precautionary measures, fire safety 80
predicate offences 29
attributable to neglect 31-32
proof of 30-31
premises
definitions 148
powers of entry
HSE inspectors 148
police 146
preparatory hearings, Crown Courts
188
primary liability, corporate bodies 29
principles of enforcement 6
‘process’ regulations 54
professional indemnity insurance
policies 170
prohibition notices 26-27
failure to comply, sentences 100
prosecution
disclosure duties 184—187
opening addresses 191
witnesses
Crown Courts 189-190
‘no property’ status 189-190
prosecutions
see also sentences
circumstances of 7-8
corporate manslaughter 95
costs
levels 131-132
not tax deductable 111
decisions not to, judicial reviews
204-206
directors, disqualification of 8
encoded decisions 5
England and Wales 44
factors in favour of 13
individuals 8
of local authorities 92-93, 125-126
occupational road risks 85-86

243



A GUIDE TO HEALTH AND SAFETY PROSECUTIONS

prosecutions (continued)
purposes of 102
Scotland 44
protective equipment see personal
protective equipment
public bodies, fines 110
public funding, judicial reviews 202
public interest immunity (PII) issues,
disclosure 186
public liability insurance policies 170
publicity see media coverage

qualitative risk assessments 39
quantitative risk assessments 39

recklessness, by employees 33-34
regulations
breaches, under general duties 52,
52-53
construction industry 65-73
rationalisation 69-73
display screens 61
electricity at work 77-78
fire safety 79-81
gas systems 78-79
goal-setting 54
lifting equipment 59-60
personal protective equipment
61-62
‘process’ 54
standard-setting 54
supply of machinery 60
work equipment 56—59
working at heights 73-74
working in confined spaces 74-75
working time 76
workplaces 63-65
reporting incidents
assaults 15
failure to 15

responsible persons 14-15
RIDDOR 215
reports, experts’ 168—169
responsible persons
fire safety, duties 79-81
reporting incidents 14-15
self-employment 14
reverse burden of proof 177
risk
definitions 35-37
foreseeability of 25
human factors in 41-42
as likelihood of occurrences
36-37
prevention of exposure to 35
risk assessments
adequacy of 32-33
approaches to 39-40
carrying out 37
duties to carry out 40
failure to carry out 55
general 38
non-delegable nature of 40
priorities in 37-38
qualitative 39
quantitative 39
as safety goals 38
safety policies 41-42
specific 38-39
work equipment 57
risk management
competency 42-43
as continual process 41
definitions 44—45
incident investigations 218-219
as risk appraisals 40
semantics in 46
sensible 3, 44-46
training 219-220
risk-aversion 2-3, 44-46
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road traffic accidents see occupational
road risks

safety see health and safety
safety assistant, fire safety 79
safety goals, risk assessments as
38
safety policies 41-42
‘saving provisions’ 53
Scotland
corporate homicide 96
enforcement, legislation 4
Fatal Accident Inquiries
164-165
prosecutions 44
searches
police powers 146
limitations 150
secondary liability, individuals 29
seizure
computer records, police powers
147
legally privileged material
149-150
police powers
documents 146—147
limitations 150
self-employment
definitions 16—17
responsible persons 14
self-incrimination
freedom from 208
witnesses, inquests 161
senior managers, corporate
manslaughter 97-98
sentences
alternative penalties 122
appeals 103, 200
basis of 102-103
aggravating factors 103-104

mitigating factors 103
compensation orders 129
custodial, gross negligence

manslaughter 129-130
disqualification of directors 126
environmental protection offences

211
failure to comply

court remedy orders 100

improvement notices 100

prohibition notices 100
fines

and company finances 104-105,

108-111, 200

increasing levels 111-122

individuals 127-129

levels of 101-102

not tax deductable 111

public bodies 110
guilty pleas

agreed basis 104

discounts for 103, 122-125,

180-181

hearings 197-198

indications 124—125
individuals, senior management

125-126
multiple defendants 108
‘name and shame’ lists 129
Newton hearings 198-199
non-delegable duties 106—107
objectives of 101
significant public element 104
and systematic failures 105-106

service of notices 27

significant public element, sentences
104

solicitors, choice of 172, 173

Southall rail accident (1999) 91-92,
107-108, 112, 124, 208-209, 220
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standard-setting regulations 54
structures, instability 68
substances, definitions 148-149
substances hazardous to health
categories 62-63
control measures 63
exposure monitoring 63
protection from exposure to 62
training in dealing with 63
substantial causation, establishing
88-89
summary offences, Magistrates’
Courts 176
systematic failures, and sentences
105-106
systems, definitions 77n

traffic routes, construction site 68
training
employees 43
health and safety, construction
industry 72
lifting equipment 60
personal protective equipment
61-62
risk management 219-220
substances hazardous to health
63
work equipment 57
Transco gas leak case (2005) 113
trials
see also Crown Courts;
Magistrates” Courts
rights to fair 207-209

unnatural deaths, inquests
156-157

vehicle checks, occupational road
risks 84

verdicts
inquests, limitations 159-160
juries 197

violent deaths, inquests 156

warnings, by HSE inspectors 28
water, on construction sites 68—69
witnesses
cross-examination 193
inquests
rights of questioning 158
self-incrimination 161
prosecution, Crown Courts
189-190
swearing 192
work equipment
see also lifting equipment
definitions 57
employee training 57, 59
employers’ duties 57-59
fitness for purpose 57
health and safety information
58-59
machine guards 57
regulations 56—59
risk assessments 57
starting controls 58
work-related deaths
arrests following
other persons 133-134
police 133
police interviews under caution
134-141
CPS roles 12-13
definitions 10
gross negligence manslaughter
sentences 130—131
HSE roles 11-12
insurance cover 163-164
investigations 10—12

246



INDEX

police roles 10-11
publicity 164
road traffic 83
working at heights, regulations
73-74
working times, regulations 76

workplaces

cleanliness 64
definitions 63—-64
floors 64
maintenance 64-65
regulations 63—65
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